
Atlantis Vol. 9 No. 2 
Spring/Printemps 1984 

35-47 

Women's Rights 
in Canada: 
Social and Economic 
Realities* 

Audrey Doerr 
Ottawa 

*This paper is based on a presentation at a Con
ference on Human Rights from a Canadian 
Perspective held at Acadia University, Wolfville, 
Nova Scotia, October 3-4, 1983. It was written 
when the author was a professor at Simon Fraser 
University, Burnaby, British Columbia. She is 
currently Director, Constitutional Affairs, De
partment of Indian Affairs and Northern Devel
opment, Ottawa, Canada. 

T h e e n t r e n c h m e n t of the C h a r t e r of R i g h t s 
a n d F r e e d o m s i n the C a n a d i a n c o n s t i t u t i o n i n 
1982 m u s t be c o n s i d e r e d as a m i l e s t o n e i n c o n s t i 
t u t i o n a l a n d p o l i t i c a l d e v e l o p m e n t for w o m e n 
i n this c o u n t r y . T h e process l e a d i n g u p to th is 
event demonstrated the a b i l i t y of w o m e n ' s g r o u p s 
n o t o n l y to m o b i l i z e a n d to s u s t a i n p o l i t i c a l 
s u p p o r t for the i n c l u s i o n of e q u a l i t y r i g h t s for 
w o m e n i n the C h a r t e r but a lso to effect c h a n g e i n 
the g o v e r n m e n t ' s i n i t i a l p r o p o s a l s . Despi te this 
a c h i e v e m e n t , there is l i t t l e r o o m for c o m p l a 
cency. T h e fact that, near the e n d of the process, 
P r e m i e r B l a k e n e y of S a s k a t c h e w a n a t t e m p t e d to 
b a r g a i n w i t h the r i g h t s of w o m e n for the r i g h t s 
for n a t i v e p e o p l e s a d d e d a crass a n d c a l l o u s note 
of rea l i ty , r e f l e c t i n g the f rag i le n a t u r e of the 
status of b o t h w o m e n a n d natives i n society. 

T h e a f t e r m a t h of the passage of the C h a r t e r 
has l ega l experts a n d academics assessing the 
i m p l i c a t i o n s of the p r o v i s i o n s w h i c h have been 

i n c l u d e d . Sect ions 15 a n d 28 e n t r e n c h p a r t i c u l a r 
r i g h t s for w o m e n w h i c h , i n a d d i t i o n to o ther 
p r o v i s i o n s i n the C h a r t e r r e s p e c t i n g genera l 
r i g h t s , w i l l e n v o l v e . T h e courts w i l l have a 
m a j o r ro le i n d e t e r m i n i n g the p r a c t i c a l effects of 
the l a w t h r o u g h j u d i c i a l p o l i c y m a k i n g . A n d , as 
one w r i t e r has observed, " . . . the C h a r t e r does n o t 
prescr ibe a j u d i c i a l a t t i tude to its a d m i n i s t r a 
t i o n . " 1 T h e d i s p o s i t i o n of the j u d g e s towards the 
issues b r o u g h t before t h e m w i l l be a n i m p o r t a n t 
factor i n d e t e r m i n i n g a n y l e g a l i n t e r p r e t a t i o n of 
the p r o v i s i o n s . T h u s , o n e m u s t n o t a s s u m e that 
r i g h t s for w o m e n i n the C o n s t i t u t i o n w i l l trans
late l i t e r a l l y o r a u t o m a t i c a l l y i n t o ' e q u a l i t y ' i n 
the h o m e , i n the w o r k p l a c e a n d i n society. 

B e y o n d j u d i c i a l i n t e r p r e t a t i o n , s o c i a l a n d 
e c o n o m i c factors w i l l a l so i m p i n g e o n the m e a n 
i n g a n d relevance of w o m e n ' s r i g h t s as expressed 
i n the C h a r t e r . It is one t h i n g to have r i g h t s 
e n t r e n c h e d i n a c o n s t i t u t i o n , i t is a n o t h e r to 
exercise those r i g h t s i n a n y p a r t i c u l a r soc io 
e c o n o m i c context . T h e p u r p o s e of this p a p e r is 
to e x a m i n e some o f the p r a c t i c a l l i m i t a t i o n s of 
p a r t i c u l a r r i g h t s a n d freedoms as they affect 
w o m e n . T o b e g i n , a n e x a m i n a t i o n w i l l be m a d e 
of the exercise of p o l i t i c a l r i g h t s by w o m e n i n 
n a t i o n a l p o l i t i c s . A n u m b e r of e x p l a n a t i o n s for 
the l o w p a r t i c i p a t i o n rates of w o m e n i n s e e k i n g 
p o l i t i c a l o f f i ce w i l l be r e v i e w e d . S e c o n d l y , a n 
assessment of e q u a l i t y r i g h t s as they affect the sta-



tus of w o m e n i n the w o r k p l a c e w i l l be m a d e . 
T h e prospects of e q u a l o p p o r t u n i t y a n d a f f i r m a 
t ive a c t i o n p r o g r a m s i n l i g h t of c h a n g i n g eco
n o m i c c o n d i t i o n s w i l l be c o n s i d e r e d . T h i r d l y , a 
d i s c u s s i o n of m o b i l i t y r i g h t s w i l l center o n the 
b a l k a n i z e d na ture of l e g i s l a t i o n , e spec ia l ly s o c i a l 
l e g i s l a t i o n , i n C a n a d a . F i n a l l y , a n a t tempt w i l l 
be m a d e to character ize h o w e x i s t i n g l a w s reflect 
a var iety of va lues r e s p e c t i n g the status of w o m e n 
a n d to c o m m e n t o n s o m e i m p l i c a t i o n s of p o s s i 
b le f u t u r e r e f o r m s . It is the u n d e r l y i n g p r i n c i p l e s 
u p o n w h i c h l a w s are based that w i l l i n f l u e n c e 
the substance a n d d i r e c t i o n of c h a n g e . 

Political Rights 

T h e r e are few p e o p l e today w h o w o u l d ques
t i o n w o m e n ' s r i g h t to vote . S t u d i e s , e spec ia l ly 
those o f C l e v e r d o n , 2 B r o d i e a n d V i c k e r s , 3 d e m 
onstrate the r e l a t i v e l y recent i n v o l v e m e n t of 
w o m e n i n the C a n a d i a n p o l i t i c a l process. W o 
m e n o b t a i n e d f u l l f ranc ise i n federa l e lec t ions i n 
1918. T h e p r o v i n c e s of M a n i t o b a , S a s k a t c h e w a n 
a n d A l b e r t a h a d e x t e n d e d p r o v i n c i a l f ranchise to 
w o m e n i n 1916. B y 1925, a l l p r o v i n c e s except 
Q u e b e c h a d passed l e g i s l a t i o n to g r a n t the vote 
to w o m e n . I n Q u e b e c , w o m e n ' s r i g h t to vote was 
n o t a f f i r m e d u n t i l 1940. 4 

A s B r o d i e a n d V i c k e r s h a v e observed: " . . . the 
h i s t o r y of p o l i t i c a l e m a n c i p a t i o n of C a n a d i a n 
w o m e n defies coherent a n a l y s i s except w i t h i n a 
f r a m e w o r k of a r e g i o n - b y - r e g i o n assessment.. . . " 5 

F o r e x a m p l e , w o m e n i n N e w B r u n s w i c k g a i n e d 
the r i g h t to vote i n 1919 b u t were n o t e l i g i b l e to 
h o l d p u b l i c o f f i ce u n t i l 1934. T h e f i rs t f emale 
l e g i s l a t o r i n N e w B r u n s w i c k was elected i n 1967. 
A l t h o u g h w o m e n were g i v e n the r i g h t to vote 
a n d h o l d p u b l i c of f ice i n P r i n c e E d w a r d I s l a n d 
i n 1922, i t was n o t u n t i l 1970 that the f irst 
w o m a n was elected to the l e g i s l a t u r e . 6 T h e exer
cise o f r ights o b t a i n e d u n d e r the l a w s by w o m e n 
reveal v a r y i n g a n d u n e v e n pat terns . 

S e c t i o n 3 of the 1982 C h a r t e r of R i g h t s a n d 
F r e e d o m s extends the d e m o c r a t i c r i g h t to vote i n 

a n e l e c t i o n for m e m b e r s to the federal H o u s e of 
C o m m o n s or a p r o v i n c i a l l eg i s la ture a n d to be 
q u a l i f i e d to seek e l e c t i o n to these bodies to 
" e v e r y c i t i z e n of C a n a d a . " I n terms of v o t i n g 
b e h a v i o u r , e lec tora l studies i n C a n a d a have n o t 
revealed s i g n i f i c a n t differences between m e n a n d 
w o m e n . 7 T h a t is to say, w o m e n exercise the i r 
d e m o c r a t i c r i g h t to vote at e l e c t i o n t ime . T h e r e 
have been s l i g h t differences i n the degree of s u p 
p o r t for p a r t i c u l a r p o l i t i c a l part ies between m e n 
a n d w o m e n b u t n o t of a s i g n i f i c a n t n a t u r e . 8 

R a t h e r , the c r i t i c a l differences between the sexes 
i n the exercise of p o l i t i c a l r ights relate to their 
p a r t i c i p a t i o n i n s e e k i n g a n d h o l d i n g elected 
of f ice . A n e x a m i n a t i o n of the results of the m o s t 
recent federal genera l e lec t ion is r e v e a l i n g : 

1980 Federa l G e n e r a l E l e c t i o n 9 

Number of Number of Number of 
Elected Women Women 

Members Elected Candidates 

Liberals 148 10 23 
Progressive 

Conservatives 101 2 14 
New Democratic 

Party 32 2 22 
Other 0_ 0 122 

Totals 281 ± 14 181 
± (one vacancy due to death of candidate) 

T h e n u m b e r of w o m e n elected to the H o u s e of 
C o m m o n s i n 1980 represented 5% of the to ta l 
n u m b e r of elected members . T h e total n u m b e r of 
f e m a l e candidates seek ing off ice, nevertheless, 
w a s a b o u t 12%. 1 0 T h e L i b e r a l p a r t y h a d the 
h i g h e s t success rate for its w o m e n candidates 
(near ly 50%) b u t t w o - t h i r d s of t h e m c a m e f r o m 
Q u e b e c , a p r o v i n c e i n w h i c h the federal L i b e r a l 
p a r t y h a d s t r o n g p o l i t i c a l s u p p o r t a n d a s t r o n g 
p a r t y o r g a n i z a t i o n . O n e m i g h t c o n c l u d e that 
th is reflected a n effort o n the par t of the P a r t y to 
s u p p o r t the n o m i n a t i o n of w o m e n i n c o n s t i 
tuencies w h e r e they h a d g o o d chance of w i n n i n g 
a n d n o t jus t to have w o m e n candidates o n the 



slate. I n contrast , the Progress ive Conservat ives 
h a d a s m a l l e r n u m b e r of w o m e n candidates 
w h o , i n t u r n , h a d a l o w e r success rate. T h i s Par ty 
r a n few w o m e n candidates i n western C a n a d a , a 
r e g i o n w h e r e the i r o v e r a l l p a r t y s u p p o r t was 
s t r o n g . O f the three w o m e n elected i n B r i t i s h 
C o l u m b i a , t w o were elected for the N D P a n d 
were f r o m c o n s t i t u e n c i e s w h i c h h a d a reasona
b l y s t r o n g p a r t y s u p p o r t base p r o v i n c i a l l y . Per 
h a p s the m o s t d r a m a t i c f i g u r e is the large 
n u m b e r of w o m e n candidates w h o r a n for i n d e 
p e n d e n t o r f r i n g e part ies a n d w h o were u n s u c 
cessful i n the i r e l e c t i o n b i d . O n e m i g h t c o n c l u d e 
that this reflects a n o n - p a r t i s a n o r i e n t a t i o n o n 
the part of the m a j o r i t y of female candidates or i t 
m a y be v i e w e d as evidence of i n a c c e s s i b i l i t y to 
m a j o r p o l i t i c a l par ty o r g a n i z a t i o n s . 

C o m p a r a t i v e data for the past decade or m o r e 
w o u l d s h o w s i m i l a r pat terns of representa t ion 
a n d l o w e r p a r t i c i p a t i o n rates. It has been reported 
that, between 1921 a n d 1980, o n l y 34 w o m e n h a d 
become federal l e g i s l a t o r s . " T o p r o v i d e a m o r e 
ba lanced perspect ive of female representat ion , 
reference is o f ten m a d e to the n u m b e r of female 
senators w h o , w h i l e a p p o i n t e d , a l so h o l d p a r l i 
a m e n t a r y of f ice . C u r r e n t l y , there are a b o u t 10% 
of senators w h o are w o m e n . I n the case of p r o 
v i n c i a l legis latures , the n u m b e r of female legis
lators decreases progress ive ly as one moves f r o m 
west to east . 1 2 

Studies that have addressed the issue of female 
p a r t i c i p a t i o n i n the s e e k i n g of elected off ice i n 
n a t i o n a l a n d state p o l i t i c s , p r o v i d e a range of 
e x p l a n a t i o n s for l o w representa t ion a n d success 
rates . 1 3 F i rs t , a f requent e x p l a n a t i o n is one 
w h i c h is re lated to at t i tudes . Pre judices a b o u t 
the p h y s i c a l , e m o t i o n a l a n d / o r i n t e l l e c t u a l in fe 
r i o r i t y of w o m e n have p r e v a i l e d for a l o n g t ime . 
M o r e o v e r , i t is o f ten observed that the s o c i a l i z a 
t i o n of w o m e n prepares t h e m for t r a d i t i o n a l 
roles as m o t h e r a n d w i f e a n d , even i f they w o r k , 
seek ing e l e c t i o n to p o l i t i c a l of f ice is not a desired 
female u n d e r t a k i n g . 

B e y o n d the t r a d i t i o n a l roles , o ther k i n d s of 
a t t i tudes a n d va lues m a y be i n h i b i t i n g . M a n y 
f e m i n i s t s , for e x a m p l e , are a m b i v a l e n t a b o u t 
s e e k i n g elected of f i ce i n e x i s t i n g p o l i t i c a l i n s t i 
t u t i o n s that s u p p o r t p o w e r r e l a t i o n s h i p s based 
o n d o m i n a t i o n a n d i n e q u i t y . 1 4 F o r those w o m e n 
w h o d o ach ieve o f f i ce a n d w o r k w i t h i n the 'sys
t e m , ' they d o n o t a l w a y s p r o v i d e the type of 
l e a d e r s h i p o r act as the type of r o l e m o d e l that 
m i g h t e n c o u r a g e o ther w o m e n to p u r s u e a p o l i t 
i c a l career. 

A s e c o n d l i n e of e x p l a n a t i o n of fered for the 
l i m i t e d n u m b e r s of w o m e n i n p o l i t i c a l of f ice is 
that m a n y of the issues that c o n c e r n w o m e n are 
n o t o n the p u b l i c a g e n d a or , at least, are n o t 
m a j o r p r i o r i t i e s . M o r e o v e r , they are n o t matters 
that are i n d i s p u t e n o t are they seen as p o w e r 
i s s u e s . 1 5 M a n y ' w o m e n ' s issues' s u c h as a b o r t i o n , 
d i v o r c e , f a m i l y l a w a n d s o c i a l services have been 
a n d are p u b l i c ones. W h i l e some m a y argue that 
' w o m e n ' s issues' l ac k the n a t i o n a l s i g n i f i c a n c e 
of u n e m p l o y m e n t a n d g o v e r n m e n t def ic i t s , they 
d o , i n fact, i n v o l v e f u n d a m e n t a l p o w e r issues. 
A b o r t i o n is a g o o d case i n p o i n t . 

S i n c e 1968-69 w h e n the C r i m i n a l C o d e was 
a m e n d e d to a l l o w for t h e r a p e u t i c a b o r t i o n , the 
n u m b e r of a b o r t i o n s p e r f o r m e d each year i n 
C a n a d a has been i n c r e a s i n g s teadi ly . T h e c o n 
c e r n of p a r t i c u l a r c o m m u n i t y g r o u p s , m a n y of 
t h e m w o m e n ' s g r o u p s , ra i sed this mat ter to a 
m a j o r s i n g l e issue that c o n f r o n t e d candidates i n 
the last t w o federal e lec t ions . P u b l i c o p i n i o n o n 
the q u e s t i o n spans a s p e c t r u m r a n g i n g f r o m 
p r o p o n e n t s of a b o r t i o n o n d e m a n d to those w h o 
p r o m o t e o u t r i g h t p r o h i b i t i o n o n the g r o u n d 
that a b o r t i o n vio lates the r i g h t to l i f e . F o r f e m i 
nis ts , the r i g h t to choose is p a r a m o u n t . T h a t a 
w o m a n s h o u l d have c o n t r o l over her o w n b o d y 
is a f u n d a m e n t a l e l ement of f r e e d o m a n d r e q u i 
site for e q u a l i t y of status. I n the m i d d l e range , 
there are a variety of v iews that reflect q u a l i f i e d 
s u p p o r t for therapeut i c a b o r t i o n s i n p a r t i c u l a r 
c i r c u m s t a n c e s u c h as w h e n the l i f e of the m o t h e r 
is i n d a n g e r or i n rape cases. 



A m a i n c o n c e r n o f m a n y w o m e n e n g a g e d i n 
debates a n d p o l i t i c a l a c t i o n o n this a n d other 
issues is that the d e c i s i o n - m a k e r s w h o w i l l be 
r e s p o n s i b l e for r e s o l v i n g or a t t e m p t i n g to res-
l o v e t h e m are p r i m a r i l y m e n . W h a t is o f ten not 
rea l ized is that d e c i s i o n - m a k e r s , w h e t h e r m e n or 
w o m e n , h a v e to m a k e c o m p r o m i s e s a n d nego
tiate s o l u t i o n s across a b r o a d range of p o l i c y 
issues. S i n g l e issue p o l i t i c a l a c t i v i s m , therefore, 
has severe l i m i t s o n e n h a n c i n g f e m a l e p a r t i c i p a 
t i o n i n the broader p o l i t i c a l process w h e r e c o n 
f l i c t i n g d e m a n d s m u s t be a c c o m m o d a t e d . T h e 
di f ference between a c t i n g o n p r i n c i p l e a n d act
i n g p u r p o s i v e l y has to be u n d e r s t o o d a n d , i f 
necessary, r e c o n c i l e d before effective strategies 
for p o l i t i c a l success c a n be f o r m u l a t e d . A b o v e 
a l l , it m u s t be r e m e m b e r e d that p o l i t i c s is the art 
o f the p o s s i b l e , a n d c o m p r o m i s e a n d censensus 
are u l t i m a t l e y r e q u i r e d for a c t i o n to be taken. 

A n o t h e r l i n e of a r g u m e n t focuses o n c o n d i 
t i o n s a n d factors a f f e c t i n g the se lec t ion a n d 
n o m i n a t i o n o f w o m e n for p o l i t i c a l c a n d i d a t u r e . 
H e r e it is i m p o r t a n t to note s o m e of the p r a c t i c a l 
d i f f i c u l t i e s o f p e n e t r a t i n g the f o r m a l a n d i n f o r 
m a l s tructures a n d n e t w o r k s that c o n t r o l entry 
a n d a d v a n c e m e n t i n the f o r m a l p o l i t i c a l process. 
G e n e r a l l y s p e a k i n g , the issues are n o t so m u c h 
ones r e s p e c t i n g the e l i g i b i l i t y of w o m e n i n the 
sense o f the i r a v a i l a b i l i t y a n d interest i n s e e k i n g 
o f f i ce . R a t h e r the p r o b l e m s relate to a n u m b e r of 
c o n d i t i o n s a n d factors r e s p e c t i n g the c a n d i d a t e s ' 
s o c i a l a n d f i n a n c i a l s i t u a t i o n a n d the c o m m u n 
ity e n v i r o n m e n t . I n broadest terms, the p r o b l e m s 
stem f r o m the o r g a n i z a t i o n a l structures of p o l i t 
i c a l part ies , the processes they use to recrui t a n d 
n o m i n a t e candidates a n d even the na ture of the 
electoral system itself. 

I n this context , it is i n t e r e s t i n g to note that, at 
its 1983 c o n v e n t i o n i n R e g i n a , the N e w D e m o 
cra t i c P a r t y passed a r e s o l u t i o n r e q u i r i n g that 
50% of the p o s i t i o n s i n the p a r t y o r g a n i z a t i o n be 
f i l l e d by w o m e n . B y a s s u m i n g l e a d e r s h i p a n d 
d e c i s i o n - m a k i n g roles w i t h i n the par ty , it w o u l d 
be expected that w o m e n w o u l d have a better 

o p p o r t u n i t y not o n l y to i n f l u e n c e party p o l i c i e s 
a n d act iv i t ies but a lso h e l p r e f o r m the candidate 
r e c r u i t m e n t a n d select ion processes c o n t r o l l e d 
by the p a r t y o r g a n i z a t i o n . It w i l l be i n t e r e s t i n g 
to see, i n the years ahead, w h a t effect this p a r t y 
r e s o l u t i o n w i l l have o n d e m o c r a t i z i n g the p a r t y 
s t ructure a n d o n e x t e n d i n g o p p o r t u n i t i e s for 
w o m e n ' s c a n d i d a c y for of f ice . 

A l t h o u g h w o m e n have the r i g h t to h o l d p o l i t 
i c a l off ice, the exercise of that r i g h t has e l u d e d 
the m a j o r i t y of w o m e n e s p e c i a l l y at the n a t i o n a l 
a n d p r o v i n c i a l levels i n C a n a d a . W o m e n a p p e a r 
to be m o r e act ive i n s e e k i n g a n d o b t a i n i n g 
m u n i c i p a l of f ice but this exper ience is not 
a l w a y s used as a s t e p p i n g stone i n t o other p o l i t i 
c a l arenas. F u r t h e r m o r e , one of ten hears the 
p a t r o n i z i n g c o m m e n t that m u n i c i p a l p o l i t i c s is 
a m o r e ' a p p r o p r i a t e l e v e l ' at w h i c h w o m e n m a y 
p a r t i c i p a t e . W h a t seems clear is that the p o l i t i c a l 
part ies themselves s h o u l d c o n s i d e r ser ious ly the 
i m p l e m e n t a t i o n of " a f f i r m a t i v e a c t i o n " p r o 
g r a m s i n the r e c r u i t m e n t a n d se lect ion of w o m e n 
candidates . 

Equality Rights 

E q u a l i t y r i g h t s for w o m e n have been d e f i n e d , 
for the m o s t part , as f reedom f r o m d i s c r i m i n a 
t i o n . T h e 1960 C a n a d i a n Bill of Rights p r o h i 
b i t e d d i s c r i m i n a t i o n o n the g r o u n d of sex o n 
matters f a l l i n g w i t h i n the j u r i s d i c a t i o n of the 
federal P a r i l a m e n t . Secondly , the federal Human 
Rights Act of 1977 establ ished a c o m m i s s i o n for 
i n v e s t i g a t i o n a n d appeals of sex d i s c r i m i n a t i o n 
f o r i n d i v i d u a l s e m p l o y e d u n d e r federal l a w . 
A n t i - d i s c r i m i n a t i o n clauses are c o n t a i n e d i n 
p r o v i n c i a l h u m a n r i g h t s l e g i s l a t i o n a n d most 
p r o v i n c e s a l so have H u m a n R i g h t s C o m m i s 
s i o n s . I n B r i t i s h C o l u m b i a , the b o d y that w i l l 
r e p l a c e the r e c e n t l y d i s - e s t a b l i s h e d H u m a n 
R i g h t s C o m m i s s i o n w i l l c o n t i n u e to advise o n 
matters o f sex d i s c r i m i n a t i o n but is is not clear 
h o w enforcement powers w i l l be exercised. T h u s , 
there are t w o key e lements that are p e r t i n e n t : the 
types of guarantees of e q u a l t reatment a n d free-



d o m f r o m d i s c r i m i n a t i o n a n d the scope of the i r 
a p p l i c a t i o n ; a n d , the means a v a i l a b l e for gr iev
i n g o r c o r r e c t i n g a c t i o n t a k e n a g a i n s t a n 
i n d i v i d u a l . 

T h e c u r r e n t p r o v i s i o n s i n the 1982 C a n a d i a n 
C h a r t e r g o some dis tance i n g u a r a n t e e i n g e q u a l 
i ty a n d f r e e d o m f r o m d i s c r i m i n a t i o n o n the basis 
of sex. T h e story b e h i n d the i n c l u s i o n of the 
p r o v i s i o n s a f f e c t i n g w o m e n is one of the m o r e 
d r a m a t i c ones to c o m e o u t of the G r e a t C o n s t i t u 
t i o n a l D e b a t e . 1 6 B r i e f l y , the events were as f o l 
l o w s : W i t h o u t c o n s u l t i n g w o m e n ' s g r o u p s or 
even federal w o m e n ' s a d v i s o r y agencies o n the 
issue, the federal g o v e r n m e n t p r o p o s e d a c lause 
i n its 1980 c o n s t i t u t i o n a l r e s o l u t i o n w h i c h g u a 
ranteed e q u a l i t y before the l a w a n d e q u a l protec
t i o n of the l a w . T h e r e a c t i o n was i m m e d i a t e a n d 
f o r c e f u l . I n a n e x h a u s t i v e analys is of j u d i c i a l 
i n t e r p r e t a t i o n s of the e q u a l i t y - b e f o r e - t h e - l a w 
p r o v i s i o n i n the 1960 Bill of Rights a n d o ther 
cases, Beverley B a i n e s of Q u e e n ' s U n i v e r s i t y h a d 
d e m o n s t r a t e d that this k i n d of w o r d i n g fe l l short 
of p r o t e c t i n g w o m e n ' s e q u a l i t y . 1 7 W o m e n ' s l o b 
b y i n g a c t i v i t y l e d i n i t i a l l y by the C a n a d i a n 
A d v i s o r y C o u n c i l o n the Status of W o m e n cen
tered a r o u n d c h a n g i n g the w o r d i n g of the c lause 
a n d i n c l u d i n g other p r o v i s i o n s to guarantee 
e q u a l r ights for w o m e n . 

O n the face of the r e c o r d , these efforts resu l ted 
i n some measure of success. T h r e e p r o v i s i o n s i n 
the 1982 A c t address e q u a l i t y r i g h t s . S e c t i o n 
15(1) p r o v i d e s for e q u a l i t y "before a n d u n d e r the 
l a w " a n d offers the " r i g h t to the e q u a l p r o t e c t i o n 
a n d e q u a l benefi t of the l a w w i t h o u t d i s c r i m i n a 
t i o n . " S e c t i o n 15(2) protects the existence of a n y 
l a w , p r o g r a m or ac t iv i ty " t h a t has as its object 
the a m e l i o r a t i o n of c o n d i t i o n s of d i s a d v a n t a g e d 
i n d i v i d u a l s o r g r o u p s . " T h i r d l y , S e c t i o n 28 reaf
f i r m s the guarantee of e q u a l r ights to b o t h sexes. 
H o w e v e r , th is latter c lause begins w i t h the d i s 
c la imer , " n o t w i t h s t a n d i n g a n y t h i n g i n this C h a p 
ter . " T h e r e are a l s o o ther p r o v i s i o n s i n the A c t 
w h i c h q u a l i f y the a p p l i c a t i o n of Sec t ion 15. F o r 
e x a m p l e , S e c t i o n 33(1) a l l o w s for except ions to 

be d e c l a r e d for matters i n c l u d e d i n Sec t ions 7 to 
15, a l t h o u g h S e c t i o n 33(3) p laces a f ive-year l i m 
i t a t i o n o n s u c h e x c e p t i o n s . T h e n there is the 
" r e a s o n a b l e l i m i t s " p h r a s e used i n S e c t i o n 1 
w h i c h p e r t a i n s to a l l matters c o n t a i n e d i n the 
C h a r t e r . 

T h e debate o n e q u a l i t y r i g h t s served to h e i g h t 
en w o m e n ' s awareness of the issues a n d , for 
those w h o p a r t i c i p a t e d d i r e c t l y i n i t , h e l p e d to 
increase their sense of e f f icacy i n the p o l i c y p r o 
cess. H o p e f u l l y , the results w i l l be m o r e t h a n 
s y m b o l i c , a l t h o u g h the s y m b o l i c s i g n i f i c a n c e 
s h o u l d n o t be d i s m i s s e d . O b v i o u s l y , the p r a c t i 
ca l s i g n i f i c a n c e of these r i g h t s is the c r i t i c a l 
issue. O n e w r i t e r has q u e s t i o n e d w h e t h e r j u d i 
c i a l procedures a n d i n t e r p r e t a t i o n s w i l l p r o v i d e 
a n effective means of d e a l i n g w i t h issues s u c h as 
those i n v o l v i n g e q u a l i t y r i g h t s . 1 8 A s the cr i t ics of 
e n t r e n c h m e n t have a r g u e d , the courts are not the 
a p p r o p r i a t e a u t h o r i t i e s to resolve p o l i c y issues 
because j u d i c i a l i n t e r p r e t a t i o n m a y i n f l u e n c e a 
l i n e of p o l i c y w h i c h d i sp laces the o r i g i n a l i n t e n t 
of a leg is la ture . A n d th is c a n o c c u r w h e t h e r the 
d i s p o s i t i o n of the j u d g e s is towards restraint o r 
a c t i v i s m . 

I n p r a c t i c a l terms, the s t ruggle for e q u a l r i g h t s 
for w o m e n has been p a r t i c u l a r l y p e r t i n e n t i n the 
w o r k p l a c e . E f for t s to r e m o v e i n e q u i t i e s i n e m 
p l o y m e n t o p p o r t u n i t i e s a n d i n w a g e a n d w o r k 
i n g c o n d i t i o n s for w o m e n have resu l ted i n a var
iety of p r o g r a m s a n d leg is la t ive acts at b o t h the 
p r o v i n c i a l a n d federal levels of g o v e r n m e n t . F o r 
e x a m p l e , at the federal l eve l , the Canada Labour 
Code has, s ince J u l y 1971, p r o h i b i t e d differences 
i n wages between m a l e a n d female e m p l o y e e s 
" e m p l o y e d i n the same e s t a b l i s h m e n t p e r f o r m 
i n g the same or s i m i l a r w o r k u n d e r the same o r 
s i m i l a r w o r k i n g c o n d i t i o n s o n jobs r e q u i r i n g 
the same o r s i m i l a r s k i l l , e f fort a n d r e s p o n s i b i l 
i t y . " S e c t i o n 11 of the Canadian Human Rights 
Act sets o u t the e q u a l v a l u e c lause i n respect of 
matters f a l l i n g u n d e r the j u r i s d i c t i o n of this A c t . 
C o n s i d e r a b l e a t t e n t i o n has been p a i d to the 
i m p l e m e n t a t i o n of this sec t ion . I n p a r t i c u l a r , 



the t r i b u n a l has c o n c e r n e d itself w i t h d e f i n i n g 
the c r i t i c a l terms i n the p r o v i s i o n s . A l t h o u g h the 
C o m m i s s i o n has settled o n l y a h a l f dozen e q u a l 
v a l u e cases, its r e s o l u t i o n of a c o m p l a i n t i n v o l v 
i n g i n t e r g r o u p c o m p a r i s i o n s has been h e r a l d e d 
as p e r c e d e n t - s e t t i n g . 1 9 T h e case i n v o l v e d the 
P u b l i c Service A l l i a n c e of C a n a d a a c t i n g o n 
b e h a l f of m e m b e r s of the L i b r a r y Sc ience g r o u p 
w h o a l l e g e d that their w o r k w a s o f e q u a l v a l u e to 
that of m e m b e r s of the H i s t o r i c a l Research 
g r o u p . T h e f o r m e r g r o u p was f e m a l e - d o m i n a t e d ; 
the latter g r o u p was m a l e - d o m i n a t e d . T h e c o m 
m i s s i o n c o n c l u d e d that the w a g e di f ference was 
a t t r i b u t a b l e to s e x u a l d i s c r i m i n a t i o n a n d a p p r o 
p r i a t e r ec o mpens e s u b s e q u e n t l y was p a i d by the 
T r e a s u r y B o a r d to m e m b e r s of the L i b r a r y 
Sc ience g r o u p . 

L e g i s l a t i v e r e q u i r e m e n t s s u c h as e q u a l pay for 
w o r k of e q u a l v a l u e h a v e been c o n s i d e r e d effec
t ive m e a n s o f a d d r e s s i n g the p r o b l e m of w a g e 
d i f f e r e n t i a l s i n s p e c i f i c c i r c u m s t a n c e s . A m a i n 
d i f f i c u l t y w i t h e q u a l v a l u e clauses has been the 
r e s t r i c t i o n s a n d q u a l i f i c a t i o n s c o n t a i n e d i n 
t h e m . T h e broader p r o b l e m of o c c u p a t i o n a l 
segregat ion of the s e x - t y p i n g of o c c u p a t i o n s 
i n v o l v e s o ther factors a n d c o n d i t i o n s r e s p e c t i n g 
the r e c r u i t m e n t , p r o m o t i o n a n d m o b i l i t y of 
female employees , w h i c h m u s t be addressed. 

E q u a l o p p o r t u n i t y a n d a f f i r m a t i v e a c t i o n 
p r o g r a m s h a v e been d e v e l o p e d to h e l p redress 
s o m e of the p r o b l e m s of o c c u p a t i o n a l segrega
t i o n a n d are o f ten c o n s i d e r e d as c o m p l e m e n t s to 
e q u a l p a y l e g i s l a t i o n . U n l i k e the U n i t e d States, 
g o v e r n m e n t s i n C a n a d a have n o t a t t e m p t e d to 
use q u o t a systems i n i m p l e m e n t i n g these p r o 
g r a m s . R a t h e r , they have focussed o n p a r t i c u l a r 
target g r o u p s s u c h as w o m e n . I m p l e m e n t a t i o n 
has i n v o l v e d a c e nt ra l agency o r a d m i n i s t r a t i v e 
u n i t r e s p o n s i b l e for p o l i c y a n d p r o g r a m deve l 
o p m e n t to w o r k i n c o - o p e r a t i o n w i t h m a n a g e r s 
i n the v a r i o u s p u b l i c service o r g a n i z a t i o n s . T h e 
federal g o v e r n m e n t has p l a y e d a l e a d i n g ro le i n 
this area a n d m o s t p r o v i n c i a l g o v e r n m e n t s a n d 
some m u n i c i p a l j u r i s d i c t i o n s have i n t r o d u c e d 

e q u a l o p p o r t u n i t y a n d a f f i r m a t i v e a c t i o n p r o 
g r a m s for w o m e n . 

A t the federal level , the P u b l i c Service C o m 
m i s s i o n , s ince 1974, has been i n c r e a s i n g its 
efforts to i m p r o v e the access of w o m e n to j o b 
o p p o r t u n i t i e s , p a r t i c u l a r l y to senior p o s i t i o n s i n 
g o v e r n m e n t . W h i l e there has been i m p r o v e m e n t 
i n the representa t ion of w o m e n i n the of f i cer 
categories , for e x a m p l e , w o m e n s t i l l d o m i n a t e 
g r o u p s i n the A d m i n i s t r a t i v e S u p p o r t category. 
I n 1982, 65.6% of w o m e n e m p l o y e d u n d e r the 
Public Service Employment Act earned $20,000 
o r less per year c o m p a r e d to 15.6% of m e n earn
i n g $20,000 or l ess . 2 0 A c o m p a r i s o n of changes i n 
p a r t i c i p a t i o n rates i n a f ive-year p e r i o d by cate
g o r y s h o w s the extent to w h i c h c h a n g e is t a k i n g 
p lace : 

Percentage of W o m e n i n O c c u p a t i o n a l 
Categor ies i n the Federal P u b l i c Service* 

Category Percentage of Women 
in Category 

1977 1982 
Senior Executive/Management 2.9% 5.4% 
Scientific and Professional 23.0% 22.1% 
Administrative and Foreign 

Service 22.1% 32.0% 
Technical 10.2% 11.9% 
Administrative Support 90.9% 81.9% 
Operational 17.7% 11.4% 

•Denotes full-time employees only employed under 
the Public Service Employment Act. 

Source: Canada, Public Service Commission, Annual 
Reports, 1977, 1982. 

It w o u l d be m i s l e a d i n g to focus e x c l u s i v e l y o n 
efforts by g o v e r n m e n t s to p r o m o t e the e q u a l i t y 
of w o m e n i n the workplace . W h i l e g o v e r n m e n t s — 
federal , p r o v i n c i a l , m u n i c i p a l — a r e large e m 
p l o y e r s , the p r i v a t e sector is r e s p o n s i b l e for 
e m p l o y i n g e q u a l l y large n u m b e r s of w o r k e r s . It 



is expected that f u t u r e g r o w t h i n jobs w i l l rest 
p r i m a r i l y w i t h the p r i v a t e sector e m p l o y e r . A n d 
the r e c o r d of the p r i v a t e sector i n a d v a n c i n g 
w o m e n ' s e q u a l status a n d o p p o r t u n i t y is t y p i 
c a l l y descr ibed as d i s m a l , a l t h o u g h rays of h o p e 
somet imes s h i n e t h r o u g h . 

I n a recent ar t ic le , the H o n . W i l l i a m H a m i l 
t o n , P r e s i d e n t of the E m p l o y e r s ' C o u n c i l of B r i t 
i s h C o l u m b i a , descr ibed a scheme whereby the 
p r i v a t e sector i n that p r o v i n c e has a t tempted to 
meet the c h a l l e n g e of e q u a l o p p o r t u n i t i e s by 
t a k i n g a n i n i t i a t i v e of its o w n . 2 1 I n 1981, the 
C o u n c i l p r o d u c e d " A G u i d e to A f f i r m a t i v e 
A c t i o n " w h i c h set o u t b r o a d p o l i c y p r i n c i p l e s 
a n d i d e n t i f i e d a n u m b e r of steps to a c h i e v i n g the 
i m p l e m e n t a t i o n of a f f i r m a t i v e ac t ions p l a n s . 
T h e scheme is v o l u n t a r y a n d the r e s p o n s i b i l t i y 
u l t i m a t e l y fa l ls o n the e m p l o y e r a n d the i n d u s t r y 
to take a c t i o n . W h i l e some w o u l d cons ider these 
features to be s h o r t c o m i n g s , the o v e r a l l p l a n 
itself is a progress ive step. 

I n a n age of g o v e r n m e n t cutbacks a n d even 
retreat f r o m s o c i a l r e s p o n s i b i l i t i e s , the f u t u r e of 
e q u a l o p p o r t u n i t y , e q u a l benefits a n d a f f i r m a 
tive a c t i o n m a y l o o k rather b leak . V o l u n t a r y 
c o m p l i a n c e w i t h i n the p r i v a t e sector m a y a l so 
a d d a note of a n x i e t y for those c o n c e r n e d w i t h 
these issues. B u t the s l o w i m p r o v e m e n t i n female 
representa t ion i n execut ive a n d p r o f e s s i o n a l 
r a n k s i n the federal p u b l i c service, the c o n t i n u 
i n g w a g e d i f ferent ia l s a n d o c c u p a t i o n a l segrega
t i o n i n m a n y e m p l o y m e n t sectors a n d the p o r 
t e n d i n g consequences of c o n t i n u e d e c o n o m i c 
recess ion o n j o b o p p o r t u n i t i e s i n genera l are n o t 
as d i s q u i e t i n g as the statistics w h i c h s h o w that 
w o m e n d o n o t a p p e a r to be a c q u i r i n g n o n -
t r a d i t i o n a l e d u c a t i o n a l b a c k g r o u n d s a n d jobs i n 
s i g n i f i c a n t n u m b e r s . G r a d u a t e a n d e m p l o y m e n t 
patterns over the last ten years reveal that w o m e n 
are n o t wel l - represented i n some of the sciences 
a n d e n g i n e e r i n g f ie lds a n d c o n t i n u e to be u n d e r -
represented i n m a n a g e m e n t a n d a d m i n i s t r a t i o n . 2 2 

Obstac les to e q u a l o p p o r t u n i t y m a y be m o r e 
deep-rooted a n d m o r e subt le t h a n we t h i n k . C u r 

rent a n d f u t u r e studies of sex d i s c r i m i n a t i o n 
s h o u l d e x a m i n e c lose ly the reasons for these 
patterns . 

Mobility Rights 

I n a n o p e n , d e m o c r a t i c state, f r e e d o m of 
m o v e m e n t a n d d o m i c i l e f r o m one p lace to 
a n o t h e r are t a k e n l a r g e l y for g r a n t e d . I n a federal 
system s u c h as C a n a d a , there are n o l ega l p r o h i 
b i t i o n s to a c h a n g e of residence f r o m one par t of 
the c o u n t r y to a n o t h e r , n o r are there a n y c u s t o m s 
of f i ce o n i n t e r p r o v i n c i a l b o u n d a r i e s r e s t r i c t i n g 
entry o r g r a n t i n g p e r m i s s i o n to travel f r o m o n e 
p l a c e to a n o t h e r . T h e p o w e r s a s s i g n e d to the 
federal g o v e r n m e n t i n 1867 i n respect of s u c h 
matters as trade a n d c o m m e r c e , t a x a t i o n , l e g a l 
tender, b a n k i n g , etc., were i n t e n d e d to p r o v i d e 
f o r a n e c o n o m i c u n i o n that c o n t a i n e d n o b a r r i 
ers to trade a n d m o v e m e n t of g o o d s or i n h i b i t e d 
m o b i l i t y of c i t izens . D e s p i t e the efforts of the 
' fathers ' o f C o n f e d e r a t i o n to es tab l i sh a d i v i s i o n 
of p o w e r s between g o v e r n m e n t s that w o u l d 
respect l o c a l interests o n the o n e h a n d a n d vest 
matters of n a t i o n a l i m p o r t a n c e w i t h the c e n t r a l 
g o v e r n m e n t o n the o the r , there has been a b a l 
k a n i z a t i o n o f l a w s c o n c e r n i n g e c o n o m i c a n d 
s o c i a l matters , w h i c h , i f n o t r e s t r i c t i n g m o b i l i t y 
per se, c a n have a n i n f l u e n c e o n residency a n d 
f r e e d o m of m o v e m e n t i n that regard. 

W i t h i n this context , S e c t i o n 6 of the 1982 
C h a r t e r is p e r t i n e n t . It grants every c i t i z e n of 
C a n a d a the " r i g h t to enter, r e m a i n i n a n d leave 
C a n a d a . " It t h e n goes o n to guarantee c i t izens 
a n d p e r m a n e n t residents the r i g h t to m o v e to 
a n d l i v e i n a n y p r o v i n c e a n d " t o p u r s u e the 
g a i n i n g of a l i v e l i h o o d i n a n y p r o v i n c e . " T h e s e 
r i g h t s are t h e n l i m i t e d by b e i n g subject to a n y 
p r o v i n c i a l l a w s i n force other t h a n those " t h a t 
d i s c r i m i n a t e a m o n g persons p r i m a r i l y o n the 
basis of p r o v i n c e of present or p r e v i o u s res i 
d e n c e " i n respect of q u a l i f i c a t i o n s for s o c i a l ser
vice benef i ts . F i n a l l y , the l i m i t a t i o n s d o n o t pre
c l u d e p r o g r a m s or l a w s direc ted to e m e l i o r a t i n g 
i n a p r o v i n c e " c o n d i t i o n s of i n d i v i d u a l s i n that 



p r o v i n c e w h o are s o c i a l l y o r e c o n o m i c a l l y d i s 
a d v a n t a g e d i f the rate of e m p l o y m e n t i n that 
p r o v i n c e is b e l o w the rate of e m p l o y m e n t i n 
C a n a d a . " P r e s u m a b l y , the p r o v i n c e of B r i t i s h 
C o l u m b i a c o u l d not pass l e g i s l a t i o n p r o h i b i t i n g 
the entry of residents f r o m O n t a r i o o r i m p o s e 
s p e c i a l taxes o n O n t a r i o residents e n t e r i n g the 
p r o v i n c e a n d n o t o n others . H o w e v e r , B r i t i s h 
C o l u m b i a c o u l d pass l a w s w h i c h v a r i e d the 
res idency r e q u i r e m e n t s , i f o n l y by a few m o n t h s , 
for e l i g i b i l i t y for s o c i a l services a l s o a v a i l a b l e i n 
o ther p r o v i n c e s . S i m i l a r l y , the federal g o v e r n 
m e n t c o u l d i n i t i a t e s p e c i a l p r o g r a m s for the res
idents of a s i n g l e p r o v i n c e " w h o s e rate of 
e m p l o y m e n t is b e l o w the n a t i o n a l r a t e " a n d n o t 
for those i n other p r o v i n c e s . 

W h i l e a p r i m a r y raison d'etre f o r federal sys
tems is to protect r e g i o n a l interests a n d to 
a c c o u n t for d i v e r s i t y i n s o c i a l , e c o n o m i c a n d 
c u l t u r a l c o n d i t i o n s a n d c i r c u m s t a n c e s i n the 
f e d e r a t i o n , those same p r o t e c t i o n s a n d g u a r a n 
tees of l o c a l p a r t i c u l a r i s m s c a n s u s t a i n a n d n u r 
ture i n e q u i t i e s i n the s o c i a l a n d e c o n o m i c affairs 
o f the c i t izens . T h r e e e x a m p l e s w h i c h are p a r t i c 
u l a r l y p e r t i n e n t to w o m e n are of fered to d e m o n 
strate this p o i n t . I n the f irst ins tance , v a r y i n g 
p r o v i s i o n s i n p r o v i n c i a l e q u a l p a y l e g i s l a t i o n 
m a y act as barr iers to i n t e r p r o v i n c i a l m o b i l i t y of 
w o r k e r s . If less p r o t e c t i o n is of fered u n d e r legis
l a t i o n i n o n e p r o v i n c e t h a n another , the i n e q u i 
ties i n o p p o r t u n i t i e s for w o m e n at the level of the 
f i r m , so to speak, are e x t e n d e d to b e c o m e i n e q u i 
ties o n a n i n t e r p r o v i n c i a l l eve l . V a r y i n g m i n 
i m u m w a g e l a w s , e m p l o y m e n t a n d p e n s i o n 
benefi ts , as w e l l as v a r y i n g e q u a l p a y a n d e q u a l 
o p p o r t u n i t i e s p r o g r a m s c a n bear d i rec t ly o n 
w h e r e w o m e n m a y l i v e to p u r s u e a l i v e l i h o o d . 

S e c o n d l y , p r o v i n c i a l l a w s r e s p e c t i n g p r o p e r t y 
a n d f a m i l y l a w is a n o t h e r area w h i c h affects 
res idency a n d m o b i l i t y , e spec ia l ly for w o m e n . 
D u r i n g the 1980 c o n s t i t u t i o n a l ebate, the federal 
g o v e r n m e n t p r o p o s e d that f a m i l y l a w , i n c l u d 
i n g matters s u c h as m a r r i a g e , d i v o r c e , p r o p e r t y 
a n d c i v i l r ights , s h o u l d become the r e s p o n s i b i l i t y 

of those p r o v i n c e s that w i s h e d to assume t h e m . 
A l t h o u g h this issue a n d others r e s p e c t i n g d i v 
i s i o n of p o w e r s were p u t aside by first m i n i s t e r s , 
the debate w h i c h the f a m i l y l a w p r o p o s a l gener
ated at that t i m e revealed d i v i d e d o p i n i o n s o n 
the p r o p o s a l . 

T h o s e o p p o s e d to the transfer of r e s p o n s i b i l 
i t y to the p r o v i n c e s a r g u e d that the c u r r e n t p r o 
v i n c i a l laws respect ing f a m i l y l a w matters already 
const i tu te a f ragmented , c h e c k e r b o a r d system 
a n d that i n c l u s i o n of any fur ther l o c a l o r r e g i o n a l 
p a r t i c u l a r i s m s i n p r o v i n c i a l l e g i s l a t i o n w o u l d 
create even greater i n e q u i t i e s . A s C a r o l H u d d a r t 
has observed, a l t h o u g h the g e n e r a l scheme of 
p r o v i n c i a l m a t r i m o n i a l p r o p e r t y l e g i s l a t i o n is 
s i m i l a r i n nature , each p r o v i n c i a l scheme varies 
i n d e t a i l . A c c o r d i n g to her, " W e have 10 dif ferent 
systems of d e a l i n g w i t h m a t r i m o n i a l p r o p e r t y ; 
w e have 10 di f ferent ways of d e a l i n g w i t h 
m a t r i m o n i a l p r o p e r t y d u r i n g m a r r i a g e ; a n d , we 
have 10 varieties of result o n d e a t h . " 2 3 A s p r o p 
erty d i v i s i o n has tax i m p l i c a t i o n s a n d as p r o v i n 
c i a l systems respec t ing p r o p e r t y d i v i s i o n vary , 
there is c o n s i d e r a b l e u n c e r t a i n t y a b o u t h o w the 
b u r d e n of tax m a y affect the part ies i n v o l v e d . 

T h o s e w h o advocated the transfer of j u r i s d i c 
t i o n o n f a m i l y l a w to the p r o v i n c e s , espec ia l ly 
some w o m e n ' s g r o u p s i n the p r o v i n c e of Q u e b e c , 
a r g u e d that f a m i l y l a w matters are i n t e r d e p e n d 
ent a n d i n s e p e r a b l e . 2 4 R e s p o n s i b l i t y s h o u l d rest 
w i t h the p r o v i n c e s s ince they a l ready have p r i m 
ary j u r i s d i c t i o n i n the area. H o w e v e r , i t is i m p o r 
tant to note here that the p r o v i n c e of Q u e b e c 
protects s h a r i n g of p r o p e r t y i n m a t r i m o n i a l 
reg imes i n its Civil Code. S i m i l a r r ights a n d 
p r o t e c t i o n s d o n o t exist i n the c o m m o n l a w 
p r o v i n c e s . 

T h e p r o b l e m of v a r i a t i o n s i n p r o v i n c i a l legis 
l a t i o n a n d its a d m i n s t r a t i o n respec t ing f a m i l y 
matters is a lso ev ident i n r e l a t i o n to cus tody l a w s 
a n d m a i n t e n a n c e orders respec t ing c h i l d r e n . 2 5 

A s i n the case of p r o p e r t y settlements, the p r o 
v i n c e of residence of the m o t h e r a n d the father 



after m a r r i a g e b r e a k d o w n c a n be a c r i t i c a l factor 
i n d e t e r m i n i n g the extent to w h i c h w o m e n m a y 
be able to o b t a i n s u p p o r t for their c h i l d r e n . I r o n 
i c a l l y , i n this type of s i t u a t i o n , the m o b i l i t y of 
o n e of the parents , e s p e c i a l l y the father, m a y be 
the cause of d i f f i c u l t y for the other part ies . 

A t h i r d area i n w h i c h w o m e n ' s m o b i l i t y a n d 
p u r s u i t of a l i v e l i h o o d c a n be i n f l u e n c e d by 
p lace of res idency is i n the r e a l m of s o c i a l servi 
ces. D e s p i t e the e laborate a n d c o m p l e x federal-
p r o v i n c i a l f i sca l s t ructure w h i c h has e v o l v e d 
over the last forty years for the p u r p o s e o f over
c o m i n g i n t e r p r o v i n c i a l inequi t ies i n f iscal capac
i ty a n d of p r o m o t i n g the p r o v i s i o n of n a t i o n a l 
m i n i m u m standards of s o c i a l services across the 
c o u n t r y , the a b i l i t y o f the dif ferent p r o v i n c e s to 
m a i n t a i n services varies s i g n i f i c a n t l y . 2 6 T h e fed
eral g o v e r n m e n t has e x p a n d e d its i n v o l v e m e n t 
i n the s o c i a l services f i e l d p r i m a r i l y t h r o u g h the 
exercise of the federal s p e n d i n g p o w e r . C o n s t i t u 
t i o n a l l y , the p r o v i n c e s have p r i m a r y j u r i s d i c t i o n 
i n this f i e l d . D i f f e r e n t types of ar rangements 
have been es tabl ished for different p r o g r a m s . 
J o i n t f e d e r a l - p r o v i n c i a l c o n d i t i o n a l g r a n t p r o 
g r a m s u s u a l l y r e q u i r e m a t c h i n g f u n d s f r o m 
b o t h levels of g o v e r n m e n t . U n c o n d i t i o n a l or 
b l o c grants f r o m the federal g o v e r n m e n t i m p o s e 
n o s u c h c o n d i t i o n s o n the p r o v i n c e s w h o m a y 
s p e n d these grants as they see fit . M a n y of these 
services, f r o m h o s p i t a l a n d m e d i c a l services to 
s o c i a l assistance to daycare are i m p o r t a n t to 
w o m e n . W h e r e p r o v i n c i a l governments a d m i n 
ister the p r o g r a m s , regardless of the source of 
f u n d s , res idency r e q u i r e m e n t s a n d other e l i g i b i l 
i ty c r i t e r i a m a y be a p p l i e d a n d , hence, c a n vary 
f r o m p r o v i n c e to p r o v i n c e . A l t h o u g h they m a y 
be ' reasonable r e q u i r e m e n t s , ' they m a y result i n 
loss o r r e d u c t i o n of services. 

A n o t h e r factor that may have a n even m o r e 
p r o f o u n d i m p a c t o n m o b i l i t y a n d residency p r o 
tec t ion is the g r o w i n g d i s p a r i t y i n p r o v i n c i a l 
a r r a n g e m e n t s for s o c i a l welfare . I n the last sev
eral years, a l l g o v e r n m e n t s have exper ienced r is 

i n g costs a n d g r o w i n g def i c i t s . S o c i a l service 
p r o g r a m s have c o m e u n d e r heavy attack i n p o l i t 
i c a l arenas a n d have of ten been the object of 
b u d g e t - c u t t i n g e x e r c i s e s . M o r e o v e r , i n s o m e 
j u r i s d i c t i o n s , p o l i t i c a l s e n t i m e n t s u p p o r t i n g the 
state's s o c i a l r e s p o n s i b i l i t i e s has w a n e d a n d 
g o v e r n m e n t response has been to i m p l e m e n t 
measures to reduce the ro le . A t the present t i m e , 
i t is d i f f i c u l t to ascer ta in or even speculate o n 
h o w far s o c i a l services m a y be eroded e i ther by 
c u t b a c k s or p r o g r a m e l i m i n a t i o n . O n a large 
scale, s u c h d e v e l o p m e n t s c o u l d c o m p o u n d a n y 
e x i s t i n g i n e q u i t i e s . A s a result , m o b i l i t y a n d 
res idency guarantees m a y be c i r c u m s c r i b e d by 
e c o n o m i c a n d p o l i t i c a l c i r cumstances . 

W h e t h e r the issue is e m p l o y m e n t o p p o r t u n i 
ties, f a m i l y l a w matters o r s o c i a l services, w o m e n 
are effected by v a r i a t i o n s i n p r o v i n c i a l l e g i s l a 
t i o n i n d i s t i n c t ways . G u a r a n t e e s of m o b i l i t y a n d 
p u r s u i t o f a l i v e l i h o o d m a y have a h o l l o w r i n g 
w h e n p a r t i c u l a r s o c i a l a n d e c o n o m i c c i r c u m 
stances are taken i n t o a c c o u n t . T h e r e s o l u t i o n of 
s o m e of these issues w i l l r e q u i r e e i ther a larger 
r o l e for the n a t i o n a l g o v e r n m e n t or better co
o r d i n a t i o n a n d c o m p l e m e n t a r i t y a m o n g p r o 
v i n c i a l l eg is la t ive a n d a d m i n i s t r a t i v e measures. 

Social Position and Economic Status — H o w 
M u c h Independence? 

D u r i n g the t e l e v i s i o n broadcast i n J a n u a r y 
1983, the H o n o u r a b l e J u d y E r o l a , federal M i n i s 
ter of State r e s p o n s i b l e for the Status of W o m e n , 
p u t f o r w a r d ideas c o n c e r n i n g a r e v i s i o n of the 
s p o u s a l d e d u c t i o n i n federal p e r s o n a l i n c o m e 
tax l a w . 2 7 B a s i c a l l y , her s u g g e s t i o n was that the 
d e d u c t i o n be d r o p p e d a n d that the a d d i t i o n a l 
revenues o b t a i n e d be r e - c h a n n e l l e d i n t o m o r e 
c r i t i c a l areas l i k e c h i l d care. P u b l i c r e a c t i o n was 
i m m e d i a t e a n d , i n some instances , v o c i f e r o u s . 
A l t h o u g h m o r e s y m p a t h e t i c c o m m e n t a t o r s s u g 
gested that the M i n i s t e r was , p e r h a p s , a h e a d of 
her t i m e i n her v i e w s o n th is matter , the fact that 
there w a s a s t r o n g negat ive o u t c r y to her sugges-



t i o n demonstrates a bas ic d i l e m m a c o n c e r n i n g 
w o m e n ' s h u m a n r i g h t s a n d e q u a l status. 

T h e heart of the issue seems to be th is : M a n y of 
o u r l a w s reflect s o c i a l va lues a n d es tab l i sh s o c i a l 
a r r a n g e m e n t s w h i c h have been d e s i g n e d p r i m a r 
i l y to protect the d e p e n d e n t m a r r i e d w o m a n w h o 
engages i n n o p a i d w o r k . 2 8 C h a n g e s that have 
been m a d e i n v a r i o u s l a w s to recognize c h a n g i n g 
s o c i a l va lues a n d e c o n o m i c roles m a y be des
c r i b e d essent ia l ly as a c c o m m o d a t i o n s w i t h i n the 
t r a d i t i o n a l v a l u e f r a m e w o r k . A t t e m p t s at the 
r e c o n c i l i a t i o n o f d i f fe rent p r i n c i p l e s a n d values 
i n o u r l a w s have r e s u l t e d i n changes i n some 
areas, s u c h as m a t e r n i t y / p a t e r n i t y benefits , p e n 
s i o n benefits (to a l i m i t e d degree), c h i l d care 
benefits , b u t there are s t i l l o ther areas s u c h as 
m a r r i a g e o r s p o u s a l d e d u c t i o n s w h e r e the f i t is 
imper fec t . 

It is aga ins t this b a c k d r o p that h u m a n r ights 
o f w o m e n , e s p e c i a l l y those d e a l i n g w i t h a n t i 
d i s c r i m i n a t i o n a n d e q u a l i t y r i g h t s m u s t be 
v i e w e d . O u r c u r r e n t system of l a w s is one w h i c h 
has been b u i l t a r o u n d the p r o t e c t i o n of the 
w o m e n as h o m e m a k e r a n d c h i l d b e a r e r . T h a t 
l a w s reflect the s o c i a l values that s u p p o r t this 
r o l e is u n d e r s t a n d a b l e . R e f o r m s of the l a w have 
concen t ra ted o n i n e q u i t i e s w h i c h affect i n d i v i d 
u a l s most d i r e c t l y , b u t they have h a r d l y t o u c h e d 
the f u n d a m e n t a l u n d e r l y i n g p r i n c i p l e s u p o n 
w h i c h the l a w s are based. T h e o v e r l a y of c o n s t i 
t u t i o n a l l y e n t r e n c h e d r i g h t s r e s p e c t i n g e q u a l 
status for w o m e n o n a system of l a w s w h i c h 
c o n t i n u e s , i n large measure , to u p h o l d the t r a d i 
t i o n a l ro le of w o m e n is b o u n d to h a v e a n u m b e r 
o f u n i n t e n d e d , as w e l l as i n t e n d e d , c o n s e q u e n 
ces. A l t h o u g h there is a three year p e r i o d (to 
1985) before S e c t i o n 15 of the C h a r t e r comes i n t o 
effect to a l l o w g o v e r n m e n t s to e x a m i n e the i r 
l a w s i n order to i d e n t i f y clauses a n d p r o v i s i o n s 
w h i c h v i o l a t e the e q u a l i t y c lause, there is n o 
r e q u i r e m e n t that p r o m p t a m e l i o r a t i v e a c t i o n be 
t a k e n . I n fact, there are several o p t i o n s o p e n to 
g o v e r n m e n t s , i n c l u d i n g s i m p l y d o i n g n o t h i n g , 
u n t i l a n o f f e n d i n g l a w is c h a l l e n g e d i n the courts . 

M o r e o v e r , i t c a n be expected that p r e v a i l i n g 
p u b l i c o p i n i o n a n d f i n a n c i a l c o n s i d e r a t i o n m a y 
i n f l u e n c e the course of a c t i o n c h o s e n . A n d i n 
s o m e p r o v i n c e s that may m e a n n o t m u c h a c t i o n 
at a l l . 

T h e w o m a n w h o is p r e p a r e d to accept l a w s 
w h i c h protect her dependent interests w i l l n o t be 
m o v e d to f u r t h e r i n g systematic a p p l i c a t i o n of 
e q u a l status. She m i g h t , i n fact, be m o t i v a t e d to 
w o r k a g a i n s t s u c h changes . W i t n e s s , for e x a m 
p l e , the w o m e n ' s g r o u p s i n v o l v e d i n o p p o s i n g 
the E q u a l R i g h t s A m e n d m e n t i n the U n i t e d 
States. W o m e n w h o seek to c o m b i n e t w o m a i n 
roles as w i f e a n d m o t h e r o n the o n e h a n d a n d as 
w o r k i n g w o m e n o n the other m a y seek m o d i f i c a 
t ions i n the l a w s that ba lance the interests 
a r o u n d these t w o roles. F o r e x a m p l e , e q u a l 
o p p o r t u n i t y i n the w o r k p l a c e , e q u a l p a y for 
w o r k of e q u a l v a l u e m a y be i m p o r t a n t , b u t day
care services, f a m i l y a l l o w a n c e p a y m e n t s a n d 
c h i l d c a r e d e d u c t i o n s are a l so parts of the benefi t 
p a c k a g e necessary to achieve e q u a l status. T o the 
extent that s h a r i n g r e s p o n s i b i l i t i e s for c h i l d -
r e a r i n g becomes a n increas ing ly d o m i n a n t va lue , 
there m a y be a c o n t i n u i n g r a t i o n a l i z a t i o n of 
l a w s to r e m o v e d i s c r i m i n a t o r y p r o v i s i o n s w i t h 
respect to sex. F o r the s i n g l e w o m a n , c o m m i t t e d 
to career a n d f i n a n c i a l independence , the achieve
m e n t of e q u a l status m a y have to be s o u g h t for 
the t i m e b e i n g w i t h i n the m a l e e c o n o m i c struc
ture a n d governed by terms a n d c o n d i t i o n s 
w h i c h o b t a i n i n those sett ings. T h e s e s i t u a t i o n s , 
too , m a y be c h a n g e d over t i m e as larger n u m b e r s 
of female careerists assume p o s i t i o n s w i t h i n 
those structures o r a l te rnat ive ly create c o m p e t 
i n g structures of their o w n . 

A t the r i s k of o v e r s i m p l i f i c a t i o n , one m i g h t 
depict the d i v i s i o n s a n d in ter re la t ionsh ips a m o n g 
di f ferent types of w o m e n ' s interests a n d values i n 
the f o l l o w i n g w a y : 



D e p e n d e n t - I n d e p e n d e n t -
t r a d i t i o n a l / 1 n o n - t r a d i t i o n a l / 
p a rent career 

\

Synthes is / 

Interdependent - / 

c o m b i n e d roles / 

v career/parent ' 

O n e c o u l d a r g u e that these three sets o r g r o u p 
i n g s reflect the d o m i n a n t va lues systems i n 
w h i c h c o n t e m p o r a r y w o m e n m a y be p l a c e d . 
E a c h set connotes a p a r t i c u l a r ro le o r roles for 
w o m e n . T h e s e three sets, h o w e v e r , are n o t m u t 
u a l l y e x c l u s i v e . F o r a n y p a r t i c u l a r w o m a n , her 
exper iences c o u l d r e q u i r e her to t ranscend the 
roles a n d va lues associated w i t h t h e m of a n y one 
set e i ther t e m p o r a r i l y or p e r m a n e n t l y . M o r e o v e r , 
ce r ta in va lues m a y be c a r r i e d over f r o m one set to 
a n o t h e r as w e l l . H e n c e , it w o u l d be i n a p p r o 
pr ia te to suggest a strict c o m p a r t m e n t a l i z a t i o n 
of i n d i v i d u a l s w i t h i n one set o r a n o t h e r . R a t h e r , 
the i n t e r a c t i o n between the r o l e a n d v a l u e sets 
c o u l d w o r k t o w a r d a synthesis , d e p i c t e d by the 
m i d - p o i n t i n each of the l ines i n the d i a g r a m . 
V a l u e s c a n c h a n g e over t ime a n d as a result of 
di f ferent experiences . N e w v a l u e sets m a y evolve 
t h r o u g h the synthesis of e x i s t i n g ones. T h e 
range of p o s s i b i l i t i e s is , of course , m u c h greater 
i n real l i f e t h a n w h a t the d i a g r a m suggests. 

T h e essential p o i n t is that the s o c i a l values 
respec t ing the ro le a n d p o s i t i o n of w o m e n are 
v a r i e d , c o m p l e x a n d i n t e r w o v e n . F e m a l e re la 
t i o n s h i p s are e v o l v i n g as w e l l as m a l e - f e m a l e 
r e l a t i o n s h i p s . H o w g o v e r n m e n t s a n d societies 
seek a n d o b t a i n consensus o n d i r e c t i o n for 
c h a n g e as a result of w h a t c a n best be descr ibed as 
u n e v e n changes i n values is a m a j o r c h a l l e n g e 
for the p u b l i c p o l i c y process. F o r s o m e w o m e n ' s 
g r o u p s , c h a n g e i n p u b l i c p o l i c y is n o t o c c u r i n g 
fast e n o u g h ; for others, it has a l ready g o n e 
b e y o n d the l i m i t s it s h o u l d . I d e n t i f y i n g the 
m a j o r i t y v i e w o n a n y p a r t i c u l a r issue is not easy 
for , as n o t e d above, i n d i v i d u a l s m a y adhere to 

d i f ferent va lues o n d i f ferent issues a n d i n di f fer 
ent c i r cumstances . 

Future Prospects 

T h e e n t r e n c h m e n t of e q u a l i t y r i g h t s for w o 
m e n i n the C h a r t e r of R i g h t s a n d F r e e d o m s has 
a f f o r d e d a m a j o r o p p o r t u n i t y for w o m e n i n 
C a n a d i a n society. H o w e v e r , w o m e n s h o u l d be 
c a u t i o u s i n the i r expec ta t ions of c o n s e q u e n t 
changes i n o u r l a w s a n d i n the i r p o s i t i o n as a 
resul t of this a c h i e v e m e n t . M a n y of the issues 
r e s p e c t i n g w o m e n are ones w h i c h have not yet 
w o r k e d t h r o u g h the p o l i c y process i n soc ia l a n d 
e c o n o m i c areas. I n m a n y instances , w e d o not 
k n o w the precise m e a n i n g of e q u a l i t y i n r e l a t i o n 
to issues i n v o l v i n g c o n f l i c t i n g s o c i a l values . 
W h i l e the c o u r t s w i l l p l a y a large r o l e i n d e f i n 
i n g the v a r i o u s terms i n the C h a r t e r a n d their 
a p p l i c a t i o n to w o m e n as cases are b r o u g h t 
before t h e m , the p o l i t i c a l process w i l l a l so be a 
v e h i c l e for w o m e n to pressure for p o l i c y changes 
that represent the i r v a l u e s a n d interests. It m a y 
be that the courts w i l l be res t ra ined i n their 
a d j u d i c a t i o n s . A s a result , the i m p o r t a n c e of p o l 
i cy changes m a y b e c o m e m o r e , n o t less, c r i t i c a l . 

I n a d d i t i o n , the p o l i t i c a l a n d e c o n o m i c e n v i r 
o n m e n t i n C a n a d a has been c h a n g i n g i n ways 
that m i g h t be p e r c e i v e d by some to threaten the 
a c c o m p l i s h m e n t s respec t ing w o m e n ' s status. F o r 
e x a m p l e , i n the last decade, g o v e r n m e n t s have 
s h i f t e d their a g e n d a f r o m s o c i a l to e c o n o m i c 
p o l i c y concerns . I n recent years, g o v e r n m e n t s , 
e spec ia l ly at the p r o v i n c i a l level , have been 
elected o n p o l i t i c a l p l a t f o r m s of restraint a n d 
less g o v e r n m e n t i n t e r v e n t i o n . A l t h o u g h there is 
a s t r o n g t r a d i t i o n of s u p p o r t a n d t o l e r a t i o n of 
g o v e r n m e n t i n t e r v e n t i o n i n C a n a d a , the fact 
that changes are o c c u r r i n g i n the p o l i t i c a l a n d 
e c o n o m i c e n v i r o n m e n t w h i c h are c r e a t i n g gen
era l c o n d i t i o n s o f l i m i t e d g o v e r n m e n t s u p p o r t 
a n d e c o n o m i c o p p o r t u n i t i e s w i l l r e q u i r e greater 
v i g i l a n c e a n d m o r e concerted a c t i o n f r o m w o m e n 
o n a n u m b e r of d i f fe rent p l a n e s . T h e f o l l o w i n g 



strategies are a m o n g those most l i k e l y to resul t 
i n p o s i t i v e effects: 

1. O r g a n i z a t i o n a l r e f o r m i n p o l i t i c a l part ies . 
If w o m e n are g o i n g to use the i r d e m o c r a t i c 
r i g h t to h o l d elected p o l i t i c a l of f ice , the 
structures a n d m e c h a n i s m s w h e r e b y p o l i t 
i c a l part ies recru i t a n d select candidates 
need to be r e f o r m e d . Sys temat i c efforts of 
n o m i n a t i n g a n d e l e c t i n g c a p a b l e female 
candidates to p u b l i c of f ice are r e q u i r e d . 
C e r t a i n l y there are e x a m p l e s of w o m e n i n 
t o p p a r t y p o s i t i o n s : the p r e s i d e n t o f the 
n a t i o n a l L i b e r a l P a r t y is a w o m e n ; the 
execut ive d i r e c t o r of the n a t i o n a l P r o g r e s 
sive C o n s e r v a t i v e P a r t y i n a w o m a n . A s 
n o t e d ear l ier , the N e w D e m o c r a t i c P a r t y , 
w h o s e r e c o r d has been n o better t h a n the 
other t w o m a j o r n a t i o n a l part ies i n recrui t 
i n g a n d e lec t ing w o m e n candidates, appears 
n o w to be r e f o r m i n g its p a r t y s t ructure . If 
w o m e n w a n t p o w e r , they are g o i n g to have 
to seek i t a n d that means b e i n g i n v o l v e d i n 
those processes by w h i c h it is o b t a i n e d . 

2. C o n t i n u e d efforts to advance e q u a l status 
i n the w o r k p l a c e . E q u a l i t y i n this c o n t e x t 
m a y , for s o m e t i m e to c o m e , c o n t i n u e to 
i n v o l v e e q u a l status i n e q u a l c i r c u m s t a n 
c e s . - O v e r c o m i n g o c c u p t i o n a l segregat ion 
w i l l be a g r a d u a l process. A t the r i s k of 
e s t a b l i s h i n g n e w centers of p r i v i l e g e over 
the shor t - t e rm, a f f i r m a t i v e a c t i o n p r o g r a m s 
w i l l be i m p o r t a n t to the a c h i e v e m e n t of 
l o n g - t e r m g o a l s of e q u a l status. E q u i t y 
w i t h i n o c c u p a t i o n a l g r o u p i n g s c a n be a d 
vanced i n this w a y . 

3. R e c o n c i l i a t i o n of t r a d i t i o n a l a n d n o n - t r a d i 
t i o n a l values respec t ing the f a m i l y . I n some 
respects, th is area m a y be the s i n g l e most 
i m p o r t a n t e lement u n d e r l y i n g strategies 
for c h a n g e . T o m a n y , to real ' r e v o l u t i o n ' is 
o c c u r r i n g i n the h o m e , a n d i n respect of 
e c o n o m i c roles of f a m i l y m e m b e r s a n d p a r 
e n t i n g r e s p o n s i b i l i t i e s . T h e p r o t e c t i o n of 

t r a d i t i o n a l f a m i l y va lues is g o i n g t h r o u g h 
m a j o r m e t a m o r p h o s i s . S e c o n d l y , o u r l aws 
s h o u l d reflect c o m p a t i b i l i t y between a n d 
a m o n g t r a d i t i o n a l a n d n o n - t r a d i t i o n a l v a l 
ues. T h e r e has to be a c c o m m o d a t i o n of 
v a r y i n g values b u t they s h o u l d not c o n t r a 
dic t basic p r i n c i p l e s of l a w c o n c e r n i n g 
e q u a l i t y . D e s p i t e n e w lifestyles, statistics 
s h o w that the m a j o r i t y of C a n a d i a n s l i v e i n 
m a r r i e d , f a m i l y c i rcumstances . T h u s , the 
f a m i l y u n i t m a y c o n t i n u e to be w h e r e the 
' real a c t i o n ' is g o i n g to be i n the years 
ahead. 
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